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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATYORNEY GENERAL

Heoaoreble L. T Youngblood, Chairman
Upper Coloredd River Authority
Broute, Texss

Desr 5irt Cpinton Ne. O-7239

Re: Vhether the Uppe
River Authority

: 4 in veply to your letter
of May 22, 1996 in whiel - - pinion on the following tweo

1. Whet

Uaited Stetes of Amekiches proyided ror in House Bill 77 Adtw of
J4th Legislist ) 3

ted and grented by the 8Btate of

Toxas{ to “ibed in Seation 17A of the Acte, as

sme , nded for suy purpséss other than to 19 -
pay or intcnst due the United Stetes of Ameriaos
by reas n end/or sdvensement cbteined in sacaxrdence
with the the Act, f.e., wvhether opereting expouses
including sdmifitatritive expenses of the Authority may be lawfully
psid cut of onies tc b donsted by the Btate sa described in
decticn 174, amended .

Ascts 1335, 84th Legisleture, Regulsr Sessiocn, Chepter 126,
H. B. 77, is the ensctment of the Texss lagislature which crested
& Conserveticn end Reclamsticon District composed of the Counties of
Coke ond Tom Green, tc be kucum ee the Upper Coloweds Riwver Autharity,
pureusnt to &nd for the purpcses set farth in Section 5.:-8 of Article
16, of ths Constitution of the State of Texes.

NO COMMUNICATION 18 TO BE CONSTRUED AS A DEPARTMENTAL OFINION WNLESS APFROVED BY THE ATTORNEY GENERAL CR FIRST ASSBISTANT
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For parpusss « this opluicn ve quote the pertioent
portions of Aate 1.42, 33th leglsleture, Chepter 170, B. B. /3,
bections 17 and 174 of Cospter 126 of ths Actas of the Hegulsr
zession of the dith leglaleture, &8 smeuded by Lhapter Lus of
the Third (elled Sessicn of the 4ith leglelsture, &8 swended Ly
the Keguler Sessiun of the 46th leglsisture, 5. B. 425, en sswend-
24 by the Reguler Sessicn of the &7th iegisletuve, Chepter 174, =
followst

"Segtivn 17. Por & period of twenty (20) yesrs,
sod scommetding with the fliscsl ywsr begloning Sep-
texter 1, 184, there is haredy donsted sud grauted
by the Stete of Tezas to tiw Upper Colorssc River
Authority herein crested, all of the wet amounts of
the annusl current stete ad valcrem taxes that mney be
gollected from the propemty and fram persons in Coke
snd Tom Oreen Counties, Texss. vhich ¢thervise wvould
g0 into the Generel Pund of the Stete < Texse, in-
¢luding the rolling atcok bBelonglang €0 Meilrosd oow-
panies . whish shall be sscerteined apd spporticnsd ss
now provided by lev.

“traovided, ‘ thet in 0o eveut shall swh
smounts hwere g%n | ever exsesd in any ocoe eouuty
the sux that wiuld be oduced for sny currest yeer

by the levy of the then %umn! l&& 8d valorem tex-
o8 {OF gouersl roveiue puyposes, op the velustion of
said county es shown by Couptreller's reoayds for the
yoar 1734, sud sll sums collected in excess of sush

smount shell cantious to g0 intc the Gensrel Revenus
Pund of this S5tete.”

LR I
“ste?.on L%A. Rone of the taxes hereby donated
and greu - s8id Upper Colcrado Kiver Authority,

herein crested, shall be made aveilsble (o suid suthoprity
&3 herein provided for unless and until 28id Authority
shell have firat received from the United Htetes of
imarics & greut sud/or & losn snd/cr su sdwancement of
suf'ficlent size to resscnably insure the completion of
such soopdineted end cuspleted systen of ilmproveament

&nd ¢ontyrol of the Colorsdo River snd its tributaries
tharetc sud vater thaveof an sey be epproved by the
Ecapd of Wetsyr Engilneers of the Stete of Texas, wush
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approvsl to be certified to the Comptreller of the
stats by said Bosxd of Water Englusers; provided,
however, that e legeally binding ccamitment Lrom
the United States of Americs for such grent and/or
loen eud/or edvencement shsll be construed &3 the
receiving thereof; such gresant snd/or losn end/or
sdvencement tc be used fOor the purposes for vhich
ssid huthority ves orested, snd 1in sooordence vwith
the provisions ¢f this Rot, and the texes hereby
donsted end grented shell be used only to !EEEHE
the nel aud/or interest dus the said ed

8 merics by resson of any lcen and/cr
sdvencement obteined in egcordancs with the provi-
sions of this Aotj end in the event nc grent end/ox
loen snd/or sdvencement in the sum of st least Twe
Killiocn ($2,000,000.00) Dollsre has been recelived
by ssid Authority, 88 berein contemplsted, by
Jenuspy 1, 1548, then the grent snd/or donation of
f8id taxes to 3814 Authority fros the State of Texas
herein provided for shsll be null sod void; pro-
vided, however, thst 1o the ewvent the grent end/or
1oend ond/or edvencement from the United Stetes of
America 12 not received by Jenuary 1, 1348, ell of
such soneys, together with any scorued interest
therecn, shall be by the State Tyessurer plagsed in
the Generel Fevenus Pund. If the grent spd/cr losn
snd for sdvancemsnt herein referred to shall be re-
celved by asid Authority from sany department of
goverument set up #8 sSu sgency by the Unitsd States
of America, 1t shell be construed #s having been Pe-
celved from the United States of America within the
meaning of thias Agt. It ie expresaly provided, howe
ever, thet thw fact that sny provision of this sec-
tion ey not heve been complied with, within the time
or in the asnner herein required, shall not st any
time invelldste Sub-section R, Seatlion 2, but ss5id sub-
division shall remsin in full force and effect notwith-
standing. '

" a2 n a"

Septicn 17-b, Acte 1v35, M3th legilsleture, Regular Session,
chapter 12€, K. B. 77, provides ke follows:

~ ®Arn opinicn frun the /ttorney Gensrel of Texass
8% t< whether or not 8 grent end/or losu sod/or
gdvancement has been received by sald Authority
from the United Stetes of imerics 8@ hereln provided
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for, 8hall be Authority for the sction of any per-
son ghayged with sny duty contingent upon such
greant end/or loen end/or edvensement.”

The lew in question in Sesticn 17-b there<d pleces
direutly upon the ittormey General the responsibility of deciding
wyhether or not @ grent, loesu or sdvancement has Leen received by
the Authority in the msnner prescribed by lsw. Such section
places upon ths Attorney Generel the responsibility of determin-
uq whether c¢r not swh gnnt‘ loen or sdvencement constitutes
s "legelly binding dommitment” within the aesuning of the statutes.
It is necessery, tharefure, that this depertmsnt exsulue the legis -
letion pessed by tha United 3tates Congress with respect to the
petters involived. _

Public law 223, 77th Congress, Chapter 377, First Ses-
ston, H. R. 4311, & Pederel Act suthorizing the sonstrustion of
cortain public vorks on river™s and harvars for flood gontrol,
provides in part as follows:

" s en

"section 3. Thet the folloving vorks of im-
proveasnt for the benefit of navigstion end the
sontrol of dematructive flocdwaters and othey pur-
posss are hareby sdopted and suthcrised in the
interest of national security end the stabill.
sstion of employmont, and shsll be prosecuted as
speadily as may be consistont with sary re-
quivensnts, under the direstion of the Zeeretsry
‘of ¥exr and the supesrvision of the Chief of En-
gineers in sgoordance with the plens in the re-~
spective yeports hereinaftar designeted snd sub-
Jeot to the conditions ast fopth therein: & ¢ #

LK 3K 3R

"WOLLRAX RIVBR BASIN (TEXAB)

Tha plen for iwsprovemsnt o the lLower Coloredo
River, Texss, for flood contrel in ecsardanse with
the recoamsudstion of the Chlef of Engineers in
House Dogument Kumbered 312, Seventy-sixth Congess,
fivet seaslon, is epproved snd there is herehy
cut?aum $6,500,000 for the construction of the
project,
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Ths plan for 3en Angelo Reservolir for flood oon-
trol end cther pu es cn the Eorth Conoho River,
Texes, snd for locs) Flood-protection vorks st San
bngelc, Texss, in sccordsnoe with the recomgpendstion
of the Chie? of Engiueers in House Document Numbered
315, Seventy-aixth Congress, fliratl Bession, is ap-

wmmad surnd Shaws 18 hoanaher znbth i smtasat B85 A0 (AN
VIS SlUli SRSV LT ABAWY] SUBAWYE LWL PR UV p WY

for initistion sod partisl scacaplishment of tha
preject.”

The Comaittee on Flood Contrel of the House of Repressn~
tstives, 78th Congress, Seqond Sesslion, in Lts Reports Na. 1307,
entitled, Authorisation for Reservoiyes, levess and Plocd Wells for
Flood Control, to scoompeny M. R. M85, reported Lin pesrt as follows:

T oloredoc River Basin

Congho River
®{#, Dos. No. 315, T6th Cong., 1st sess.)

"The Concho River Basin hes suffered severe
flood danage Ovey nany yYedds. The lergest flood
of record cacurrdd in Septeaber 1936, vhen flood
losses saounted Lo over $2,000,000. The most
seriocua probles in the vatershsad exists in tiw
valley of the North Congho River &% snd nedr San
Angelc, Texss, vhare the desmege from She 1936
flood amounted to §1,805,000. In erder %0 ye-
duce the flood bassxd in this wvalley, Congreas,
by the ast of August 18, 1981, epproved the eim-
straction of # flood-qontrol dem and reservolp
on the Korth Conoho River upstyesm from 3an Angelo,
snd lossl protection worke the city of Sen
Augelo, st an estimeted coat of $6,800,000 to the
United Statss. The 1981 sob suthorised $2,00C,000
for the initisticn snd pertisl sscomplishment of
this plen. The detsiled pilens snd specifiicstions
for these works sre nov being prepared end the bill
suthorises completion of the approved plan st st
estimeted sdaiticnel cost of $%,800,000."

Publioc Law 538, 78th Co ss, Beucnd 3ession, M. R. #4385,
148 which 1s an ast suthorizing construstion of certaln projects
for flood-contrsl purposes provides in part as f'cilowss
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"Colersdc River Besin (Texse)

*In 8ddition to previous suthorisstions, there
1s lwreby suthorized the uo?lation of the plen ap-
proved in the sct of Auzust 18, 1341, (eee 33 UICA,
per. 701b=-1 et geq.} f'or the Korth Conshc River,
Texss, ot en estimeted cost of $4,800,000,"

In the Hearings befare the Subcommittes of the Committee
of Approprieticns, U, 3. Senste, Tyth Cong., 2ud Session, on H. R.
5300, & Bill meking spproprictions far the fiscal year ending Jumw
30, 1987, for oivil functions administered by the Wer Depertment,
wve find the justificstion of estimstes, flood sontrol, and genersl,
on projects reccmmonded by the Chiaf of Engineers in Colusn III of
the table om flocd control projecta for which Justificetions have
not previcusly been presonted in House hearing on H. R. 500,
which resds ss follows

Frojedat Total esti- Allotments Tentetive Additiomsl
aated PedeTsl to date sllosation $0 complete
oot rfor fiscal sfter fiscel

yosr 147 yesr 1947

Ssn Angelo Res-
ervoir end flood” .
“’, m.noootct!o“amaawg ‘2‘51100 $2aaoeac’oo ‘#,55‘,90{}
Authcerized in the ’
1941 Plood Control Act

(. Doc. 315, 76th

Qc»tg., 1ist MI.).

Eerth £11]1 dem with gets

control, conorets spillwey,

levees, flood welle, and

chaonel iwmproveusnts.

Fuatnde sre required for

cocntinwetion of the pre-

pération of plens end

srecificetionsy snd for

initistion of constructlion.

The project will provide

flood mrotection for Ssn

ingeloc end substantisl pro-

tection to the valleys <F

the lower Couchoe snd Colo-~

redo Fivers."
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In Coenference Heports, No. 1931, Tyth Cong., 2nd sess., Ye-
garding the Wer Departmout's Civil Appropristion Bill, 1547, to sc-
guompany H. H. %800, we find the I'ollwwing pertinent informetion:

"smendaent nuabered 3:

At the Hiuse recede from its dlssgreemsnt
t¢ the emendment of the fensts nunbered 5, ead
agree tc the seme with én smendment ss fCllows:

"in liea of the sum proposed by eeld saend-
ment Lnsort $1484,006%,500; cod the Senate agree to
the sexe."

“apmndment Xo. 3, flood condrols Appropristss
$14%,065,000, Lusteed of $162,777,50u proposed by
the Senete and $110,81%,300 proposed by the House.
The incretse over the smount csrried in the House
bill proposes to ingclude the folloviog projests in
the amounts indiostedt ® # "

“Ssn. Angelo Reservolir end Floodwsy, Texas (in
eddition to $40,000 sllowed by House for edvandse
plesaning) ® & # 32 _000,000.%

Public lsw 37y, Tsth Cong., chep. 247, 2nd sesa., (H.EK. 580Q)
snd Acts making spproprieticas for the riscel yesr ending June 3u, 1:47,
for oivil functions sdaninistered by the VWar Depsrtment, sand for other
purpcses, sete cut ths following appropriation in sccordence with
ficuse Resoluticn S4003

“Ba it enscted by the Senste &nd House of
Hepressutatives of the United Ltstes of Amorice
in Congrogs essembled, Thet the fcellowiong sums
sye sppropristed, out of suy mousy Ln the Tressury
aoct othsrmwise appropristed, for the fiscsl year
ending June 33, 197, for eivil functions &dminie-
tered by the Wer Depsrtment, spd for other purposes,
nomely: * & s¥
‘ "#lood Control

"Pload contral, genereal: Por the gconstruction
and mainternsnge of certelu public works on rivers &anx
narbora for flood contrel, snd for other purposes, in
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eccordance with ihe provisions of the Flood Control
Act, approved June 22, 1935, as amended end supple-
mented, including printing and binding, newspapers,
lawbooks, books of refereunce, perlodicels, and of-
fice supplice &nd equilpment reqQuired 1n the Office

of the Chief of Inglneers Lo carry oul the purposes

of this sppropriation, and for the purchase in the
fiscal year 1947, of not to exceed two hundred motor-
propelled pessenger-carrying vehicles, and for prelim-
inary exasminations, surveys, and contingencies 1an con-
nection with the flood control, $144,065,000. . . .

"Approved Msy 2, 1946,"

This Department consimues Lhe provisions of “ections 17
and 17A of the Texss statute creating the Upper Colorado River
Authority, es smended by 8, B. 93, of the 48th Leg,, in the follow-
ing menner: (1) Begipning with the flscal year of September 1, 1044,
The State of Texas donated and granted the Uppsr Colorado River the
#d valorem taxes specified in the bill, (2) The taxes so donsled
and grented shall not be made avallsble to said Authority, however,
uniil 2 legally binding commitment ies recelved by the Authority from
the United States QGovernment of sufficlent size Lo reasonably insure
the completion of such co-ordinated and completed system of im-
provemen. and control of the Colorado River as approved by the Board
of Water Engineers of the Blate of Texas, (3) If & legally binding
conmitment in et least the sum of $2,000,000 iz recelved by Jenuary
1, 1948, by the Authority from the United Scates Governemsnt, the
donetion and grant of taxes by the State of Texss shell not bLe pull
and void but such texes shsll not be made avallsble to the Authority,
until a legeally binding commitment le recelved of a sufficlent size
10 reasonapbly insure & completion of the entire projeci as specifiled
by the statuie, The commitment for the entire project, however, is
not required to be recelved by Jamuary 1, 1948,

As evlidenced by the action and leglsletion of the Congress
of the United sStates, hereinsbove set outl, ihrough iis officisl re-
ports end Public Laws, there heaa been an authorization snd edoption
by the Unlted Ststes QGovernment of the initiaiion and completion of
the 3an Angelo Reservolr Plood Qoutrol Project which includes the
Flood Control project of the Horth Concho River, By virtue of the
provisione of Public Law 379, 79th Congrese, Sfecond Sesslion, H. R.
5400, ithere nhas veen a spscific appropriation passed vy the federal
gaovernment for flood coatrol purposce: to be expended under previous
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authorization of $14%,065,000,00 end specifically designsted

for "San Angelo Reservolr and Floodvay, Texas (in addition to
$40,000,00 alloved by House for advanced planning) $2,000,000,00".
It is the opinion of this department that the Congress of the
Uniied States of Americe by virtue of its adoption of the said
Texes Flood Control Project and its sappropristion towerd tLhe
initiation snd finel completlon of same has made to the War De-
partment an approprlation in ai least the sum of $2,000,000.00,

If before January 1, 1948, & contract or agreement 1s entered
betwveen the War Depsrtment and the Authority whereby the War
Department commits to the Authority the $2,000,000,00 appropriated
by the United States Government, we will be glad to render an
opinion as to whether there is & legally binding commitment in at
least the sum of $2,000,000.00 &2 required and contempleted under
Section 17A of the Texas Statute,

We do not say, nor do wve so intend herein to say, that
there has been & legally binding commlitment as contemplated by the
Texas 3tatute, by the government of the United States concerning
the authorization and financing of the whole Flood Control Project
herein considered, This department's answer to your first submitted
question 1s that a2 legally binding commitment in at least the sum
of $2,000,000.00 bhas not been received by sald Authority from the
United States Government, &g contemplated under the provisions of
Section 17, ss amended by the 48th Legislature, The donation and
grant of taxes by the Stats of Texas shall not be made avallable
to the Authority until s legally binding commitment iz recelved
of sufficient slze to reasonably insure a completion of the entire
project &8 set out by the Texas 3tatute, The commitment for the
enﬁére project, however, is not required to be received by January 1,
1948,

For the purpose of answering your second question, we quote
in part from Section 174, &s amended by the 48th Legislature:

", . . the taxes hereby donated and granted shall
be used only to repsy the principal and/or interesi due
the said Uﬁitad’sca es of Americs by reason of any loan
end/or advancement obteained in eccordance with the pro-

visions of this Act;. . ." (Underscoring ours)

We th8nk the wording of this provision is explicit end
clear in setting out the exclusive purposes for which the donated
tax monies may be used; 1.e., to rep&y the principal and the inter-~
est due the United States of America by reason of the loan or ad-
vencement to be agreed upon by the Dlirector of the Upper Colorado
River Authority and the Uplied States Government, Our ansver to
your second Question ia; therefore, ln the negative,
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Trusting the ébova setisfectorily answers your inquiry, ve

remsin
Toeurs very truly
ATMEREY GEMERAL (P TEXAL
py Frentic & L
Chester E. Cllisun
Assistant
CEC :1h

APPROYED

OPINION
COMMITTERE

-

BY

/
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